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% FEMLS - BidERE2 - H201 -
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42 Dominique Custos, The Rulemaking Power of Independent Regulatory Agencies, 54
Am. J. Comp. L. 615, 618 (2006).
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BIEFREIEME® - REEFF LR - TR T H3E, 1T JhEi
SLEATETIZR B e R B R REY -

4 See MARVER H. BERNSTEIN, REGULATING BUSINESS BY INDEPENDENT COMMISSION 67
(1955).

4% See Lisa Schultz Bressman & Robert B. Thompson, The Future of Agency
Independence, 63 VAND. L. Rev. 599, 612 (2010).

46 See BERNSTEIN , supra note 44, at 67.

47 See ROBERT E. CUSHMAN, THE INDEPENDENT REGULATORY COMMISSIONS 154 (1941).

48 Paul R. Verkuil, The Purposes and Limits of Independent Agencies, 1988 DUKE L.J.
257, 262-63 (1988).

4% See, e.g., Bressman & Thompson, supra note 45, at 612; Neal Devins & David E.
Lewis, Not-So Independent Agencies: Party Polarization and the Limits of
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L b - PIANSEE R S2E TR 2 - SR L R AT DABE AR R38R YL R SR B
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F TR AR G AR =0 thon] DR B R A Al H
Wz — » ERHERERMRE RS ITE R - Gl AT ER R -
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IR > BAEFIEARIFTEDL T ERIER - AHERY  BHEHIBRIIUR -
U FTRERE A= FERIZ /3 BRAAE IR - HUAURER - SRR A B AE 2 IR

Institutional Design, 88 B.U.L. Rev. 459, 463 (2008).

See Bressman & Thompson, supra note 45, at 613-14.

51 Seeid.

See, e.g., Devins & Lewis, supra note 49, at 491; Ann Joseph O’Connell, Political
Cycles of Rulemaking: An Empirical Portrait of the Modern Administrative State, 94
VA. L. Rev. 889, 953-54 (2008).

See Verkuil, supra note 48, at 260.

5 See id. at 260-61.

%5 See id. at 261.

5 See JERRY L. MASHAW ET AL., SOCIAL SECURITY HEARINGS AND APPEALS: A STUDY OF
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BFGETER ; IR ARSI E & LGSt g A S e (EZ R R IE
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LR e REAE Humphrey’s Executor 222914 #I[3k th iR 21 : 384N
PXRaZ B R BNIITEBCE HIZ By K2 BVAIRIRBIER A LR SomE 3
BEEEER A A, - Kk > ZEMAEHLAESE - A refiZ e aEse
I AR B S ETSU i P OB 7 7 S R TR TR BX S B S A RELLBIA
R AR RN BRI ZE BRI - AT DA e e DRI BB OR SR
TLARERAE S 12 SN BRI -

3. XEUEML

TTBORARY T EBaA ) BRI TEENE ) RYSEER o WIELE —HERNIA® -
HEBIRE T s - — MRV - MR EORAE A - RIS T 28 R BURT
HIRERERE Se i 22k B AR g B L BB E - SRR — ™ - iy

B AT S B S ST R B 8 R e o A R B LAt A A T SR R
HARELZER » BIER T3 ) BB S - ATEERY "I ) SREHE

THE SOCIAL SECURITY ADMINISTRATION HEARING SYSTEM 20-29 (1978).

57 Verkuil, supra note 48, at 261-62.

%8 See id. at 262.

59 Humphrey’s Executor v. United States, 295 U.S. 602 (1935).

60 See id. at 624.

61 See Geoffrey P. Miller, Introduction: The Debate Over Independent Agencies in Light
of Empirical Evidence, 1988 DukE L.J. 215, 217 (1988).

62 See Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through Institutional
Design, 89 Tex. L. Rev. 15, 20 (2010).

8 See e.g. Kimberly N. Brown, Presidential Control of the Elite “Non-Agency”, 88 N.C.
L. Rev. 71, 80 (2009); Marshall J. Breger & Gary J. Edles, Established by Practice:
The Theory and Operation of Independent Federal Agencies, 52 ADMIN. L. Rev. 1111,
1132 (2000).
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requirement) | ~ T [EEFHIZER (fixed-term requirement) | » DIk TR
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WHSEIE: - ATHE—2 D ER T L MR SR - T FRAAREHEE P LA B 2= B MRy
RIBHES) - HEER G E R BE R TRE R HIREREIRZSF A B EA
FetRrEa ERYKIZRT 20 - RIS MECR IR AR S8 ) MRk -

Humphrey’s Executor ZZHJAIRLRIR + BTITEEFIZES IS EA
EEEAEIR RNE &S - FREYR - TRE—-EZAEgRNZEBIE L
FFER] - LR ORRR B —E BN BIB0OE FAYRER] - BRI - * 1Eah
FHEE BRI ITEOE IR B e B B RV ESR B RIEIREREIG -
REMERE FIBORAN BN R B —BOAFIRS Fr 8% » Rl > B s be e
2009 4Ef Fox Television Stations Z%8rf1 » R SRR SE 7 HEBAAY T JBT 1, -
B HEUE R 0 H A2 B BG TTR0 18 A AR e 08 FL A2 23 H R 178
9 HEBESTRE -

T —IATBHERR A T R BT E RIS 5 T 1288 - FERITERIT R
IRFRREHURF RIS » il 2B L B2 BRI — B R - $H¥5E
fEBS > REAEEHERTR - B RERIRIER] » AT LR BT R I B
Z  EEEIRURIYA T - BER BN BN RIFAE T - AHEAE SRR

64 Verkuil, supra note 48, at 259.

85 See Humphrey’s Executor, 295 U.S. at 625.

66 CusHMAN, supra note 47, at 153.

See Bressman & Thompson, supra note 45, at 611.

8 FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009).

69 See id. at 523.

0 See e.g., ROGER G. NOLL, REFORMING REGULATION: AN EVALUATION OF THE ASH
CounciL PropPosALs 99-100 (1971); Steven P. Croley, Theories of Regulation:
Incorporating the Administrative Process, 98 CoLum. L. Rev. 1, 5 (1998); Richard B.
Stewart, The Reformation of American Administrative Law, 88 HARv. L. REv. 1667,
1713 (1975).

67
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FHEI - SERIBRAS RS 1 50 8 TEFRRUERY T N EE HdE ek, (the
necessary and proper clause ) > HIlZ g & 4731 H il i T BoHE /A Ry B R -
FZRBUE © T Bk TATHE Bl RS - DURAT O R T & AR B BT B
HAT P BrVERERE ST - ARERE — V)L EE HlErEa - JRa0
EBERTERAE TR RER ) e TR HOEE R ) TR R e & -
B S B TEORERR B T SRR R - 38 th ] DR AR AN RS PR B
TR RSB R B AE NI TE 5 R R AT an A2 P TR i 2 B BRI S AL T &

™ See Barkow, supra note 62, at 23. BEIPIt SR PR BT L M AR BN RS, - (ERHE
REBIGH RERNERELZ L - BIATA TS S E LB HREIE T ZAEY T EHHAK
R L ~ T RERRREE R BG T I SR H R ) S HITEE - 1 1HE52 (2006 ) -
CEEEFIEFILEERREE « BrE A — e - (GEA RS
Fb) o 87TH - H8lL-
72 U.S.ConsT. art. I, § 2, cl. 2.
78 U.S.ConsT. art. |, § 8.
74 See Joshua Kershner, Political Party Restrictions and the Appointments Clause: The
Federal Election Commission’s Appointments Process Is Constitutional, 32 CARDOZO
L. Rev. 615, 631-32 (2010).
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SN BRI A SRR AIIRUE - RN EEEA B
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iy

WA

I

1%

=

5 See id. at 629.

76 Myers v. United States, 272 U.S. 52 (1926).
77 1d. at 108.

8 1d. at 119.

7® Humphrey’s Executor, 295 U.S. at 628-29.
80 |d. at 629-30.
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EAUBREE - sl ik be R i e IR e R TR ANEE . BRI RS
FrfEdIAYE B TR AH LRP R T B S S - G EE LABE
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W Mo

81 Myers, 272 U.S. at 119-20.

82 |d. at 121-22.

8 INS v. Chadha, 462 U.S. 919 (1983).

84 8 U.S.C. § 1254(c)(2) (2012).

85 See Chadha, 462 U.S. at 954-55.

86 |d. at 951.

87 Bowsher v. Synar, 478 U.S. 714 (1986).
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5o BN IR TR AR M R L T AR ISR EE

LR RS E i & 2 BWE A i Be HRE > T B B3
ISE BRI T AN SRERE - SO IR R EH T A SRR E R
SRR SENEBGRERE 0 TR ) o W E SRR B SGE B HE IR
HH R GBS WEUE TITEC e R T EEBGR ) - Kk

8 See id. at 731-32.
89 See id. at 732.

9% |d. at 733.

91 See id. at 733-34.
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% See e.g. David E. Patton, The Structure of Federal Public Defense: A Call for
Independence, 102 CorNeLL L. Rev. 335 (2017); Anne Joseph O’Connell,
Bureaucracy at the Boundary, 162 U. PA. L. Rev. 841 (2014); James F. Blumstein,
Regulatory Review by the Executive Office of the President: An Overview and Policy
Analysis of Current Issues, 51 DukEe L.J. 851, 858 (2001).
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108 See 52 U.S.C. § 30106(a)(3).

109 See 47 U.S.C. § 154(a), (b).

110 See 15 U.S.C. § 41.

11 See 42 U.S.C. § 2286(b)(1) (1994).
12 See 12 U.S.C. § 241 (1994).
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121 See Krotoszynski, Jr. et al., supra note 119, at 987-88.
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NoTRE DAME L. Rev. 491, 520 (2011).
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The Independence of an Independent Agency and Its
Legislative Supervision

Yu-Yin Tu*

Abstract

Controversies are aroused constantly over the operation of independent
agencies, even after the legislation of Basic Code Governing Central
Administrative Agencies Organizations and Organizational Act of the Executive
Yuan. This essay is going to clarify the essence of “independnce” of an
independent agency, and further analyze its optimal modes of governance, where
legislative supervision plays an important role. | argue that the indendence of an
independent agency lies better in the distance created from the highest executive
chief officer, rather than its expertise or independence from politics. On this
basis, an independent agency is characterized by its “functional indendence,”
“outer indendence,” and “adjudicational indendence.” Relatively, the degrees of
an independent agency’s “organizational independence,” “inner independence,”
and “general policy-making independence” are hinged on legislative discretion.
Independent agencies with respective missions may have different combinations
of independence-related factors in their institutional designs.

There are two main categories of legislative supervisions, organizational
and procedural, over independent agencies. Most legislations of independent
agencies focus on the organizational aspects. They share similar institutional
designs and legitimate issues as well. Taking the practices of Taiwanese
independent agencies as examples, although the organizational acts of Central
Election Commission, Fair Trade Commission, and National Communications
Commission all establish rules regarding commissioners’ positive qualifications,
staggered terms, and bipartisan requirements, they do not bring the spirit of

* Assistant Professor, Department of Public Administration, Tamkang University.
E-mail: yuyintu@mail.tku.edu.tw



1914 EREBHESE 49 B5F 4 1

independence into the application of above terms. Besides, appointment and
confirmation procedural rules of above commissioners are far from complete. On
the other hand, Judicial Interpretation No. 613 drew our attention to the
importance of procedural aspects of legislative supervision. It has been hard to
expect an independent agency not to do any general case level policy making. |
argue that, asking independent agencies to negotiate with relevant administrative
agencies before decision-making, or even leaving certain final policy making
power to Executive Yuan, and setting compulsory interfering factors disclosure
rules by legislation would be a worth considering institutional design in future
legislations.

Keywords: independent agency, legislative supervision, separation of
powers, administrative unity, politics of accountability,
staggered terms, bipartisan requirements, information
disclosure



