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� This research project employs the 

method of documentary inquiry.  Following 

the dichotomy of chronology and subject 

matter, this project analyzes the history of 

constitutional development and comparative 

law.  In addition, the analysis presented by 

this project goes beyond legal hermeneutics; 

it also takes advantage of some methods used 

by political science and sociology. Only 

through this multiple research strategies, can 

we engage in a dynamic inquiry into judicial 

policymaking. 

 The contents of this research project 

cover the following topics: judicial activism 

and judicial self-restraint, the justification and 

limitation of judicial policymaking, the 

development of judicial policymaking in 

Taiwan.  The final findings assert that 

judicial-review institutes should be familiar 

with the strengths of both judicial activism 

and judicial self-restraint so that a proper 

approach can be chosen to produce a more 

suitable solution.  In order to strengthen its 

legitimacy in terms of policymaking, a 

judicial-review institute needs to look into the 

reasoning of interpretation with a special 

emphasis on the substantive values regarding 

human rights as well as the construction of 

procedural theories concerning constitutional 

litigations.  In addition, the "ribunalization" 

of judicial-review institutes is also a crucial 

element to be examined. 

Keyword: Judicial Review� Policymaking�

Constitution�

	
��
�����

����ÇÈÉÊËÌ�ÍÎ³ÏTÐ



 2

¾V���Ñ�v�VÒÓÔÕV�

²EÖ×³ÏØÙ�ÚÛÜ�p�×Ý

ÞßØVà#EáEâ¥R�p�ã

Öä�V�å�­¾§·æçèVÔ

mhéê��eR�´|,ëìí��

����éê��îï� !�"#Vð

�ñ�X �́òóXº»ôÝõ�×ñ

»öØ��¤×� !�öØV÷¢

Üø�ùúV������û�uR

üV���� !�"#ýþ�®Ù

���¢�×����Ø}�V�c

�����	
CP����V�z

�����ûV�
�é���� 

!�é�V�Y��§ï���V�

ÜÄ��
�����

�������	
�Ð�����ûV��

��AaV���,�Ú�e����1

qrVú���î��û� !��µ

�Vy�vé´��Ä,� �!"V�

��r#$%�E1qr�é
V$E&

�'ò(ê)*æ�ª+,�-Û.ÙÔ

$/0E1qre�
V1234V�'

ò(ê)5�ª«6j+,�ã71qr

y� �� ��,V�Õ÷8��9V

:;<!ë��Vy��Y���=�°

±�(�h¦�V��>?��

å²V���)
��T@�Vh�

FCë^VA�B
C��DÕ}VEF

��y�����
�V�G��ûHj

VÔIW"#JûK¹VýL¾M�NO

�� !�"#§��P��VP��Q

¢�FC�¬\´�ÜRSVTy���

����� !�"#þ¢~�VUVW

E6j��XqVY�°ZF[�\c�

}\V]¢^z�����û�_6��

��

�
������

��P
���QR�STU�VWXY

��Z[
�\]^�
�V_`a\b

acdefghij�kUVlmno�

pqr�stVuR�v�hw
�x

�Vy������ !�"#z�{|

}~���

  P
������h�¾VÇ
�`

¿,a¬A"ü��

GEO��������

  Y��bc����de'³Vf-

g'hÒV�����û�i���Vj

klÜXmn�E��}´é�Ð�\�

�o�vpq�ueV�`
�¤rst

u� Vvwx�-.yr�z�VÔ{

|'ò��ô³rV�`}Ð�����

")~#����Vy�vpq����

eRV�÷£�de'³�¦���`V

]ô'³�deV���'h��'V�

-����§�ñV�yò%E¼�f-

ÔÕVj�������S��9V�õ

v"¿�ë�)�§V����")WE

¡Y���V÷¢^z��V�����

�³Ï�ñV����v�_6����

G/O����%�h��%��

����%�v����¾%�V��

����³`V�yÐ�pq\��pq

o� ���Gpolicy-makersO���VQ

 b,@û�×¡�h¢(ØGmodesty and 

deferenceOÐ �£}V����%��n

����")��¤¹�vpq���V

l¥�¦��§¨Yv��� !�©

#�ª'«ÜV����")�¬­l®V

�÷G¯VDÕ}Vª«������\

��%��x���V��� ¡uR�

�x�Vx#£¤¥�¦���E|ûV

÷�Ü×°_�����%�Ø�!"V

¢�Ä�±­¾Ü��Vy²�³´�ô

�Ð�Ü¡Y�µ�V�¶·µ¸�vp

q�� Ùå²Vy@�¹º�ô�Ð�V



 3

�Ü¡Y�µ�VÔ¢ÒÓ��±»¢�

��"�V¼½÷¢Exj£�����

���V¾Exj¿Àd����")�

nÂÁÂ��

G%O����� !�"#����

h�@�

����")ÃÄ×Y��f-�ØJ

ÅVîïë�¨�³Ï�VÆú�	l³

,ÇÈÉVl�ÊËy�òÌ�VÍWX

� !�`ª«Ó9�ÎV�?WEÏÐ

�¬­ æ�òÑÒ�Ó�Ú�P�}

ÐF-�F�Ð\ÔÕ��ZVz�¨Y

��`VÖ¿Ñ�³Ï�Vú�Z�h³

Ï�}aV×�Ø�)�Vª« æ��V

x�D��é×��ÑÒ�Ù"Ø���

��")Ú���µ­VÔy� !��

Û�ÜÝ\Þß}àáVh�vpqë

^Vâã��äåV²Ü����� !

�"#��@����

G�O������� !�"#��

��

��$E&D$�&,�Ú�e�Y�

qræç÷�VlèéT´é� !�"

#V�Eê�~ë·æì(�qr�ú�V

)���íîGr 5ïO\¨ðñ�¨YGr

:ïïO�qrV�î�Ä,�� !�"

#Våc�vpq�ò?\óôVè#Ð

���¦��$�&\$0&,�ÚõÂ

+öVþ§rY÷�'�÷øV�¾¡Y

v¨Yqr��ù=,úûþVøAú�

 !�"#hü�&�÷�CÔý�ZA

þÄ��qrV�'³xj��r 889Fr

898Fr 8>:Fr 8ï>Fr 868Fr 855Fr

=<<Fr =:5Fr ==:Fr =9<Fr =ï9Fr

=ï>Fr =6=Fr =5<Fr =59Fr =5ïFr

=�<Fr =�8Fr 9<>Fr 9=ïFr 9=�Fr

99<Fr 99=Fr 99>Fr 9><Fr 9>8Ù�

ò%E¼xj��r =:Fr 8ï:Fr =98F

r 9<:Fr 99>Ù�õv"¿�¡Y���

xj��r =Fr :6>Fr 8=9Fr 8=>F

r =ï9Fr 866Fr =8>Fr =6:Fr =56F

r =�:Fr 9:�Fr 9=>��

G�O������� !�����

�AþV�������û�����

z�Våh�z��]^Vê����x�

����")��� !�"#§¨©�

��Vª«Wqr���¬­®¯V°±

²'³´µ¶·�¸¹~�V¢\Y�º

»¼½­¾��¿VÀ²��}Á��ÂV

����")��©VÃ²Ä������

�
�������

�P���z���	rV����Ç


����¿�\��Ü}Vl
��?

����P��QzE��­
V���

)���?��Ó���y������

~���VP��y������ !�

"#�
���V÷�������§�

��V��ú�
����V¢�� �

!�¦���9V�����~ëf-�

���}��V÷����\��pq�

�Vlî��R§�¶·��

��
������G¢"#$�Ü½

O�

�������	
��
�

%&'V(×u/��ØeÜ¨Y���±

}~�7¢r#$//)1qrÜd*+V

Y�`êV:ï,8?Vò6�A:<B��

%-.V((¨Y��¾++V/0,���

¾1��V/0,���1203�	


03V:��<A:<B��

456V(7â��89�Ú\����:

X�;î�¨Y��³+VY�`ê :5,

= ?Vò� 58 A : B��

�v<V('³deh����++VB=�

>��



 4

?@AV<M
B�C�Ð��¨Y��

�±G§OFG�OFGüO>VB=�

�DE37F38F39?V1998A� 

?@AV((Y�}��­¾++V/F�G

H�>wV:��=A=B$/>��

?@AV<)é�ô}�@h¨Y���

±7���r#$EI�1qr}:U+V

���� :?Vò� 58 A 6 B��

?'ÏV(7â��89�Ú\����:

X�;î�¨Y��³+VY�`ê :5,

= ?Vò� 58 A : B��

JKLV(W¨Yå�Ð�k¦�,�Ú


�M������û+VB=�� :8,V

ò 5> A 9 B��

NOPV((,�Ú
�r#
�++V/0

ç��>V:�5�A�

QRÉV�((�v��}���h��++V

B=�>V:��9 A��

SOPV(���,�ÚT?@Y�qr�

TU+VProceedings of the National Science 

Council (Part .C)Vï, : ?Vò� 5> A :

B��

UV�V(ô�v����h��x�¾�

Jû:���r#$%�/1qr+Vp�

âÝ :5> ?Vò� 59 A 8 B��

WXYV(��)�h����7,�Ú


�r#$%)/1qr:r+VB=��D

E 9 ?Vò� 59 A 5 B��

Z[\V((¡Y����­¾��h´]

++VB=�>wV:��9 A�

���,�Ú
�qr^0\_0GE`

aOV���b2�c���

��������	
��

A.S.Miller�Toward Increased Judicial 

Activism�1982� 

C.landfriend(ed.)�Constitutional Review and 

Legislation�1988� 

E.McWhineey�Supreme courts and Judicial 

Law-Making : Constitutional Tribunals and 

Constitutional Review�1986� 

H.J.Speath�Supreme Court Policy Making�

1979� 

J.Ely�Another such Victory :Constitutional 

Theory and Practice in a World Where 

Courts Are No Different form Legislatures�

77Va.L.Rev.�1991� 

J.R.Schmidhauser�Constitutional law in 

American politics�1984� 

M.J.Perry�The Constitution �the courts�

and Human Rights�1982� 

M.Shapiro & D.S. Hobbs �The Politics of 

Constitutional law�1974� 

Well-Groomsman�The Concept of Judicial 

Policy-Making: A Critique �15 J. of Pub 

L.�1967� 

������	
������
����

��
������	� ������ ������

���

������������ 
!"��


�#$
%&���
'
()*
��

���+,�- �. ������/ ���

0123���4�567���89:;�

���� �<=>��

?@AB���C�
��DE���F-G�

���H ���

IJK=L���M��4����89:;�

���H ���

NO�P���	
��
����Q���

RST����� �U>VW��

NOXY��
'���������-Z

[\] �^ . / ����__ ���

`ab����M�
4�cde���Rf

g����H ���

hijQ��������4�����ka

lmG����^ �U>��

hijQ���nopq�4�����RS



 5

T����� �U>��

rNXY��	
s
���
���
t

u���vmw x_ . �yz {|�����^ ���

}~�����C�56
�����89:

;����x ���

��r������
�
�����RST�

���x ���

���������	

��������

:�����x ���

@�����������	

�����

��g����_ ���

@O���������
��������

RST����x ���

�N�V����C�56���RST���/�

���

�~f�����~f�� ¡¢£¤¥�

����M�
�m¦���RST����^

�§W��

�~f����M���������RST�

���^ �U>��

�~f�����-������	
m

���-Z[\] ��� . � �����/ ���

���m¨©[���C�567
¨©

�����g����� ���

iª�Y�������
�«�m����

�g����� ���

�¬­=���4�
®¯��°¯����

89:;���_� ���

�¬­=�����
'�±��²�³´

ka���µ¶:;����H ���

�


